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JUDICIAL.

( From the Athenian 5

he following opinion of Judge Clayton, with
somne few alterations, was given in Juoe last,
and what ie a little remnrkable, about the same
time Judge Cobb was, pechaps, making n simi
lar decision, in the case of the city of Augnsta
—neither Judge having any knowledge that
the puint was before the othar.

Opinion upon the Ordinance of the town of
Salem, pussed for the purpose of ** regulating
the Exhibition of Shows” in said town,

All corporations derive their power from the
Legislature, and that power must be strictly
pursued,—they may decline a part or the whole
of it, but they eannot enlarge the power gran
ted. The Legislature never intends to, indeed,
they cannot, grant unconstitutional powers.—
Whenever, therefore, the power given is either
unconstitutional or transcended by the party to
whom it ig given, the act is illegal and void.—
What is the power given to the town of Salemn?
“all power and authority to make such bye-
Inws and regulations, and to inflict such pains,
penalties and forfeitures, and do all other incor
porate ects as in their judgement shall be most
conducive to the good order and government
ofthe said village of Salom : Provided, that
such bye-laws und regolations be not repug
nant to the laws and constitution of this state.”
Under this power an ordinanee hus been pas
seil, declaring ** that all Shows of Men, Anim
ald, nr things exhibited within the ot of the
corporation, shall be subject to a tar or fine.”
&e. And under this ordinance a man by the
nume of Bessentn Florus has been taken for
shewing himsell'as a dwarf in the said town ol
Sulem.  The subject will be considered, st
under the right to Zz, and 2ly, under the right
to Fine

First.  Tuazes have o legal well known defin
ition, they are never used for punishmenrs:
they are intended for revenue, imposed equally
npon, and exacted from the eommuanity wher
they are to e employed, or upon such things
ns are brought within  the comnmunity, whieh
art there linble to taxes and actoally taxed, |
speak now of corporntions withio a state, § the
mreaning of the word taz, s distinguished feon
the wor ! fine, which is a penalty nlways nsed 1
pravent or punish the commission of an el
which mnny be injurions 1o the soeiety havin
POWET T HInpose it his distinetion imust be
preserved especially, in the power granted
orations, or  olse they mwight beeome
e of intalerabie grievance to the citizens
17 they ean wix either men or property, not with
mn their Yimits, awd different from the tax whicl
they impose upon themselves and  thetr owi
property, who would be safee ? [ they ean ta;
n mon for shewing himself, ag a mere tax o
revenne, who muy happen to come witlin thei
limits, they miny tax him for any thing else
it 1« impossible 10 draw the distinetion.
Andif 1hiey can tax property carvied there
which is not intended to remain and be emiploy
ed there, and upon which there is not a suniln
X upon like property within their jurisdiction
who does not pereeive that the moment a eiv
zen, Hiving ont of one of these rorporation:
rides into it, he is linble o bo taxed, withou
his congent, (tor e has had nothing to do &
making the law,) perlinps for the mere fact o
riding (heeause itis immaterial what the act i
oue is as linhle to dazation ¢ ayother,) and bi
liorse ay W50 be taken and subjected o a 1
10 Lionnee a revenve, tin: henelits of which b
does not share.  The exercise of such a powe

iilo [ would enable corporations to support themwm
"ice | gelves and their town regulations ulone frot
lue, | foreign toxes and  without imposing n  cer
ve-l upon themselves.  'This power the Legislatar
0m [ foes not give to corporations, and the citizen
T0- L are protected from its exercise by that provie

ion which requires all corporate acts to be cor
tent with state laws.  When therefore a ci
en who does not reside, or  has not propert
within n corporation, is taxed by thuat corpore
tion. it 18 contrary to law ; because he does ne
holang tn their government; he does not fa
within their powers ;5 he has no ageney in th
Inw that demnandathe tax, and he is ouly liahl

it8, Nin common with the other citizens, to the siat

for bis contributions,  Thisis the governmer
and the ane alone which he is bound to snppor
The commissioners of the town of Sulem, there

Pt fore, 1s a revenne law could not pass the sai
@ ordinance.  Burif they itanded itas a penall

10y | 1o prevont the commi
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mof an aect  whie
they, in “ their judgenient,” thought proper (o
| “the good order and government” of theie i
lage, then it vias ubnecessary to employ th
terin *tax,” especially as they  had  useld )
word fine, which propecly aud legnlly belo.
Nl
eration of the 20 thing proposed, to wit: Wl
Jorisdietions hnve a right to Fine.

The word Fine, always implies a criming
act, and is certainly used as a pennlty or Juuist
ment for an act commined or omitted, in vic

the| lution ofsome law. The right to punish un

uestionably inyolves the right to try the of
fenco which inears the punishment.  Let o
now see where this jurisdiction belongs,

According to the 1st sect. o' the 3d art. of th

Constigntion of the stas, Superiour Court
shall have exclusive and final jurisdiction n a
eriminal cases.”
his is e seetion as it ariginally came fror
the hands of the framers of the Constitution.-
It was soon found by various deeisions of th
Suporior Court, on certain laws imposing fine
for ohstricting wuter courses, &e, that certai
exceptions to this brond power were necessiry
and accordingly, in IELL, the following amoni
ment was ndopted, 1o wit: “except as relate
to prople of colour, and fines for the neglect g
duty, and for contempt of’ Court, for violauo
against road laws, aud for obstructing water
courses, which shall be vested in sueh judien
tre or trihunal, as shall bey or iy bave hee
pointed out by luw,"” ese were the fir:
exceptions to the * exclusive jurisdiclion,” gi
ven to the Snpervior Courts i *“all erimine
cases,” and which prove beyond ull questio
that hefore this amendment the power conten
ded for by thetown of' Salein, could not b
granted by the Legitlature, or else there woul
have been oo neces=ity for  the arendinent,—
Now letus see whether the power is grante
in uny of these exceptions. 11 1s notin the on
that * relutes to the people of' calour,” nor fi
Seomempt of Court,” tor violatinns * aguins
road lnws," Loy obstrueting * watey courses ;
thenaf |t_|- not in the one u:lu'_.n;_v 0 -ﬁ,,‘._‘ f-!
neglecl of duty,” Wit no whore. Now ey ery on
ust pereeive, aidd sneh has been the constru
tion, thit this vefers obvioushy (o neglect o du
tieg imposed by the state fiws, sueh s patre
and mehi duies, vid Lot the right ol th
Logislutuie to vest powers in corporate bolies
to punish offences by fine. It wiust be appar
rent o ally that the neglect of lawfitl duty 1
vary diferent from the  commission of un ac
prohibited not only by a state law, but by wi
ordinance of” an incorporate a village,
Besides, powers are never suflered o by
drawn from  doabtiul expressions, and  thi
aliove is oo vague to yest corpurate  bodie
with the right (o impose fines ot pleasure, au
to divest the Superior Court of’ » Jurisdictiol
in the grant of which there 1s nothing equive
cal or obseure, especinlly ns will presently  be
hEl’l)‘; tas same pol(’(" s l!.\]ll‘l:!lsly glvl‘:ll 1\
certain corporanions by a subsequent  amend
ment of the Coustitution in 1818, 11 the fore
going expression gave the power 10 any one
eaparation to impose tines for negloet of duty
it did 1o all, and there could be no necessity fo)
this last amendment wineh is as follows y Sam
exceptin all other minor offences commitred
by free white persons, and which do not suly
Jeetthe offender or oftenders 1o loss of life,
limb or member, or to confinement in the Pen
tentiary 5 n all such cases, corporation Courls




such ns now exists, or may herenfter be consti=! 1
tuted in any weorporated eity, being a_sea port! v
town nud port of entry. may be vestd with juris | ¢
dietion, under such rules and rogulations st
the Legislature may hereafter by law dirert !
Itis hardly necessary to say that this exception |
does not confer the power ta village carpora- | |
tions, nnd these being all the exceptions to that |
| broa! grantof the power to the Superior courl, |
no eorporation can impose the punishment of |
fineonn citizen. unless it be an *incorporated |
city, being a sea port town, and port of entry”—
The constittion being the supreme law of the
state, to which all other laws within its sphere
must yield, I cannot feel, nay I ought not to
fuel, any hesitation in sayng the ordinance
aforesaid is inoperative.
A. 8. CLAYTON, Judge
Superior Court, Western Circuit, Grorgia.




