From the Athenian.

The fO”lHVII]U opirion of Judge Clavton,
with some few ul;emuuna, was given in June
lust,

Opinion npon the Ordinance of the town of
Salem, passed for the purpose of ¢ regulatine
the Exhibition of Shows” in said 1own. -

All corporations demve their power from the
Legisliare, sud that power mast be strictly
pursued,--~they may decline a part or :he whole
of ity but they cannot enbuge the power grani-
c:l.  The Legislature never mmended to, in-
deed they cannot, grant unconstitutional powe
ers. W henever, therefore, the power given is
either unconstitution:l or transcerded by the
party ‘o whom it is eiven, the act is illecal and
voids  Whut is 1he jroswer gwpn 1o e town of
Szlem?  “Full nower and authority 1o meke
such by-laws and reqalations, and toinft.ct sach
piins, penalues and fo:teitures, and do all oth-
e incorporiaie acts as in their judgement sh.ll
be most conduciive to the good order and cov-
ernment of the said fu.ll-u.*-ge of Salbm: Provid
¢, that such bye-laws and ieculations be oo
repucnant to-the Liws and constitution of this
s

U nder this power «:n ord'n nce has been pass-
e, declarinye ** that all shows of Men, Animals,
os thinvs exr:bited wiinn the limiis of the cur-
poration, shiall be schjected 10 a tar or frue”’
K. And under the ord nance a man by the
pame of Bessenta Florus has been tuken for
shewitng hunseltf as a dwort in the said town of
S teme T subject will be concidered,  1sr,
ander the vght 1o Tax, and 2dly, under the
rich. to Lline,
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First, Taxes have a leeal well known defini-
tion, ihey @re never used for pusishmems 5 they
are intended for revenae, unposed equally up-
on, and exacted fiom the community where
they are to Se employved, or upon such things
as are hronghi within the community, which are
there lable 10 taxes and actually taxed. 1
apetk naw of corporatiens within a state, and
the meaning of the word tar, as distinguished
fiom theword fine, wWiich is a p nuatty always
used to prevent or punish the comnussion of an
act which may be injurions to the socieiy hav-
ine power (o impose i, This distinetion musi
be preserved, especially in the power granted
to corporations or else they might become a
sowmce of imoterable grievance o the citizens.
I Shev can tax men or property, not within then
1oats, and different from the ix which they
Linvose upoan hemselves and their own proper-
ty, who wondd Lo safe? If they con tox a
man forshewing himselt, asa meze tax for reve-
nae, who may bappen to cpme within their
Lon: s, the v mav tax him for any thing else : 1t
is imposaible o deaw” the distinctions And sf
they can tax property carried there, which is
noi inteaded o 1emiin and be employed there,
aud upon which there is not a stimlar tax apoa
Liice property within ithen jorisdiction, who does
no: perceive that the moment a citizen, hiving
o' f one of these corporitions, rides o 1,
he s ible 1o be taxed, without his conseat,
(' he has nothing to do in making the Jaw,)
prehaps for the mere fact of ridieg (because
ps innnaterial wha the act s, one is as hiable to
Z:0 (tion as anodher ;) and s horse may also
b nken and sabijecied to a tax o produoce a



revenue, the benefits of which hedoes not share,

Fie exeicise of such a powrsr would enable

¢t poraiinns 10 support themselves aond their

tosn reeolationg alone from foreign raxes, and

B ent o mposing a cent upon  themselves<--

T s prower the Legishuure does nop give to

¢ cparations, and the citizens are prosected

T mits exencise by that provisions winehy re-
¢ esall corporate acts to be censistent with

e bvws, Wihen therefore, a citizen who
¢ os notreside, or has not propery upon the
s uc footing as other properny withina corpor-
a ny 1, ixtaxerd by that corporation, it 1s contri-
ry to the Luw 3 hecause he does not belona o
1.5w?r covernmes 3 he does not Gl withun their
p- wers s he hos no acencv in the Law that de-
s s the tax, o heds only liable, in common
w o he othereitizeus, to the siaie for s con-
tbuaiions.  This is the govesameot and the
o sione whieh he s bound to support. The
T vivaasioners of he 1own of Salem, thueﬁnc,
as a reeeiue {dw, could not jrasy lhe ad ordine-
ance.  But if thev ineend it as o penally to
Poventd commission of an act which thev, i
‘i judgemen:,’” thouch proper for “the
goad ooder and governmend,” of their villave,
If.rn i was aanecessag v to employ the term “faz”
e- -=i-lly as they used the word fine, which
m e propeily and leanlly belongsio that objecy;

an'i his brings us to ihe consideration of |ho
2 hing proposed, to wit: What jurisdictions
have » l‘iﬂhl o Fine. |



The word Lne, alwavs tmplies a crumnal |
ac, ad is certnly used as a pemil'y or pun-
ishment to: an act commitied or omiited, 1n vi-
ol:i:on of some luw.  ‘The aght to pumsh un-
gues onably mvolves the right 1o try the off e
wir ¢l incurs the punishment. Lev us now
see where this jurisdiction belongs.

Acemding 1o this 1st sect. of the 3d art. of
th= Constuunion of the siate, *the Supeuor
Coats shioll have exclusive  and final jurisdie-
gios ‘n all criminal cases.”

Pk is the section as it originally cune from
the ends of the tranters of the Coustiuiion,
I -was suon fomd by vasious dec sions of ine
8 ‘nerior Couri, on cerin laws nnposiny fines
f. = obstruciing waier courses, &a. hat certain
excenians to vhis beoad powaer were necessary,
ani wecordingly in 1811, the f lowing amend-
men: was adopred, to w2 except as relaies to
prople of coleur, and fixes for negtect of duty,
aud for contempt of Coury, for violation agains:
road laws, and for obsavclng waier ceun sus,
which shall be vested in such judicature orari-
buoal, assh W be, or may h.ve beea pointed
o' by lae.”  These we:e -he firsi excepuons
to ihe “r'.'dusivrrjurfs=/irh'u.-:” given to the Si-
pr ot Courtsin vafle-iminal cases” and whigi
yrove beyond  all quesuon that belore  1ins a-
measimens the power contended tor the town ol




- Leang counld ot be granied by e Legisiaiire,
o else there would have been no necsssity for
th smendmens, Now ie us see whether the
puver s eranted in any of thesc exceptions,
1: isuot in the ane that “relates ‘0 people ot
Cedonr,” nor {or “con empt of Court,” for vio-
1 ons “against tood Liws,” for obstrucitng

- stwater ecovurses:’ then if it 1s not o he one
re wiug to fines for acglect of duty™ itis no
woere, . Now every one st perceive, and
snch bas been the cons ructiodn, that his refers

ohvinusly 10 neglect of duties imposed by the
s el ws, such as patrol and miliia duties, aud
n: to the right of 1he Legislature (o vest pow-
e ' in corporare bodies ta’ punish offcuces by
fice. It must be appurent to, il tlatilic neg-



leco of lawiul duty is very diticreat from  the |
commissivn of an act probibited not ouly by +
stae law, but by an ordinance ofun mcorporaic
vilage !

Besiles, powers are never suffered to b
U drawn trom donb:ful expressions, and the ab .
1s 100 vagne to vest cosparate bodies web ¢
right to impose fines at pleasace, and 1o di |
the Superior Court of a jurisdiction 1o
srant of which there is nothing eguivocal or
obscure, especially as will be seen; this sam
pOwer is expressiy given 1o certiain Corporations ’
by a subseqavnt amendment of the Consutution.
of 1518. 11 the forecomyg expression gave the
power to any one (‘,urpur:iliuu o impuste fires
for nevlect of'dury, it did to ally and there counld
be no necessicy for this List amendment which
is us follows: “and except in »ll other annoy
offences commitied by fiee white persons, and
which do not sahject the offender or ofienders
to loss of fite, Limb or wmember, or to confiue-
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el tn the rrepeninwy g i all SUchl Ldastea,
Ccorporation Courts, such as now exisi, 0rnay
hereatter be constiruted inany incarporate city,
heing a sca-part town and  port of enlry, .y
b vested with jnisdiction, under such rules and
regulations as the Legislatace may hereafier by
Law direct ! Lois haedly necessary to say that
this exception does not confer the power 10
village corporatinns, and these being all the ex-
cepiions to that broad grant of the power to the
Superior conrt, no corporation can imjose the
punishment of fli:e on a citizen, unless it be an
incorporate city, being a sea port town, and port
of entry.” The constitution beiny the supreme
law of the state, and to which all other laws
wiihin its sphere must yield, T cannot feel, nay
I ought not to feel, any hesitation in saying
the ordinance aforesaid is inoperative.
A. S. CLAYTON Judge,

Superior Court, Western (-cuit, (Frreia.
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